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Part I— Preliminary Provisions

Short title

l. 'his Act may be cited as the Communications Act 2012
Interpretation
2. In this Act. uniess the context otherwise requires

‘access’ means the provision of access to communications facilities by one licensee to
another for the purpose of the second licensee providing communications services:

‘Act’ means this Communications Act 2012 and includes any rules made under this Act;

appeals panel” means the body established by the Commission under section from time to
time;

"associated company has the meaning given in the Companies Ordinance (Cap. 10A);

‘Comnussion” means the Communiications Commuission of Kinibati deseribed in Part 1] of this

Act:




‘communications’ means the conveyance from one device to another of any message by means of
any wire, radio, optical, electric, magnetic, elecromagnetic or similar svsiem;

‘communications facility' means any infrastructure, building, including a switching equipment
location, mast site, 1ower, pole, trunk line, access line, duct or other underground facility, or other
passive equipment that is used or is capable of being used for communications or for anv
operation dircctly connected with communicaticns, but excluding customer equipment;

‘communications market” means a market for communications services or ACCESS;

‘communications network® means a system thal uses electricity or electrom agnetic energy for
providitig communications services between network termination points;

‘communications service” means a service for the transmission of communications by means of a
communications network;

“consumer’ means a customer who contracts for 2 communications service that is offered an
standard conditions that are of general application and not negotiated individually;

‘customer’ means a person who contracts for a communications service:

‘customer equipment' means equipment {including cabiing) that is on the customer side of the
network termination point and intended to be connected to a communications network;

‘equipment includes any appliance, apparatus, device or accessory used ur intended to be used for
COmMMUNICAtions purposes;

“exempt network’ means a communications network—

{a} not used to provide any communications service for which a charge is
imposed;

(b} wholly within one property {inciuding a ship or aircraft) or a number of
properties which together comprise a campus;

{C) used only for a person’s private or internal requirements {including the
requirements of an organisation’s staff, a related entity or a helding
company, subsidiary company or associated company); or

{d} covered by an exemption under subsection {1Xa);

‘exempt service” means a communications service—
(a)  provided only over an exempt network; or
(b) provided in circumstances covered by an exemption under subsection

(1)a);
‘holding company” has the meaning given in the Companies Ordinance {Cap. 10A);
‘Inspector® means a person appointed or designated by the Commission under section;
‘interconnection’ means the physical and logical linking of communications networks of different

licensees in order to allow the customers of one licensee to communicate with customers of the
same or another licensee, or 10 access the communications services of another licensee;




“licence’ means a licence issved under this Act,

‘licensee’ means a person who holds or is registered under a licence, except in Parts V and XI and

section where *licensee’ means only a persor who holds or is registered under a licence issued
under secticn ;

‘message’ means any sign, signal, writing, image, sound. instruction, information, or
inteliigence of any nature;

‘Ministry’ means the Ministry responsible for communications;

‘network termination point’ means the point determined by the technicul rules for the
purposes of this Act or, in the absence of such rules—
{a) the first equipment socket in a private residence;
(b} the public nerwork termination point on the main distribution frame in a
building;
{c} & point agreed between the customer and the owner of the communications
facility to which that customer is connected; or
(d) the air side of the antenna at the customer equipment, where such
equipment is connected to a network by means of radiccommunicarions:

“publish’ means, where it relates to publication of a document by the Commission, to
publish in accordance with section {2);

‘radiocommunications’ means communications by means of electromagnetic waves
Propagated in space without artificial guide and which are subject to regulation
pursuant 1o a spectrum plan issued under this Act;

“sensitive information” has the meaning given in subsection (5);

‘specified communications network® means a comm unications nctwork that includes

a line or radiccommunications link, or a series of lines or radiocommunications lin ks,
between twao fixed points, inchuding—

{a) radiocommunications ransmission links;
(b) cable transmission links; and
(¢} cable access networks:

‘subsidiary company” has the meaning given in the Companies Ordinance (Cap. 10A);

*Universal Access Fund' means the fund established under section ;

‘Universal Access Plan” means a plan made under section ; and

‘user’ means any person us ing a communications service, regardless of whether such a persoi is
contracted to acquire the service.

General objectives

3. (1) The objectives of this Act are—




a)

b)

providing transparent, technologically and competitively neutral regulation which
focuses on promoting the long fenm interests of users,

providing regulation that is propertionate to the end to be achieved, non- discriminatory
and promotes reliance on market forces, to the preatest extent reasonable in the
ctrocumslances:

providing a communications licensing regime which promotes entry by new
licensees and which fosiers investment and innovation in communications

netwarks and the supply of communications services:

providing for efficient use of communications facilities and providing for cost-based
interconnection and access on an equitable and non-discriminatory basis for operators af
communications networks, to promore end-lo-end connectivity of separate
cormrsanications networks:

providing condilions for effective competition among licensees in Kiribati and
encouraging clficicnt and sustainable investment in and use of communications
nelworks and services:

orotegung the interests of consumers and regulating prices;

promoting the development of communications in Kiribati, as far as practicable. in
accordance with recognised int¢rmational standards and practices;

promoting the effective and efficient use of the radio frequency spectrum,

numbers, rights of way and other finite resources;

extending access to communications services to all persons in Kiribati. 1o the greatest
extent reasonable in the circumstances; and

promaoting the appropriste use of commumcations networks and communications
SUTVICE S

Part 11— Institutional Framework

The Commission

4. {1) The Telecommunications Authority of Kiribati that cxisted immediately before this
section commenced continues to exist as the Communications Commission of Kiribati.

(21 The Commission shall constst of 2 Chairman and four other members.

Functions and powers of Commission

5. (1} For the purpasc of achicving the obsectives referred to in section , the Commission
shall—
a) issue licences and supervise and ¢nforce compliance with this Act and
the conditions of licences:
b) repulate access to und the sharing of communications facilities anl

interconnection of certain communications networks of licensees where
such matters are not agreed by the licensees;

<) monitor and enforce compliance with competition requirements and
determine when industry consolidation is permissible;
4] regulate the protection of consumers, charges levied by licensees for

communications networks and commumcations services and the attributes
of communications services;




(2)

(3)

e} specify technical standards and procedures for interconnection and the
operation of communications networks and provision of communications

SErvices;

f) regulate types and characteristics of communications equipment which may be
connected 10 2 COMMUNICations NETwork:

2} monitor and report on the development and performance of the communications

sector i supplying services and the contribution of the communications seclor (@
the overal! developiment of Kiribati;

h) monitor the quality of services provided by licensees and ensure that licensees
conform to standards specified by the Commission;

i) manage the radio frequency spectrum, numbering and electronic addressing and
assist licensees in obtaining access to land for communications networks:

i) administer universal service arrangements for the supply of
communications services throughout Kiribati;

k) give effect to any Government policics given by the Minister in accordance with
SeCtion ;

1 where required by the Minister, represent the government in international
conferences or international and other organisations concemned with
cOmmunications;

m) advisc the Government on policies and legislative measures in respect of
communications;

n) undertake consultations on matters relating to commumications;

o) take enforcement action under this Act; and

Pl perform such other functions as are consistent with the Act.

In addition to powers conferred on the Commission under subsection (1) the Commission
shall have power as a statutory corporation to do all things necessary or convenient for or
in connection with the performance of its functions.

Nothing in subsection (1) shali be construed as imposing on the Commission any form of
duty or liability enforceable by legal proceedings.

Appointment and removal of members

6.

(0

(2}

3)

All the members of the Commission (including the Chairman who shall be appointed as
such) shall be appointed by the Minister from among persons appearing to him to be
qualified for the office for a fixed term of § years.

The Minister shall appoint a person under subsection (1) whe is in his
Opinion-

) has demonstrated experience 10 years in the fields of economics, law, finance,
business, engineering or public administration in relation to the communications
sector; and

b) is not disqualified for appointment under subsections (3) or {4).

The Minister may appoint an officer of the Ministry as 8 member of the Commission

other than as Chairman, but cnly if—

a} the officer meets the requirements of subsection (2)¥a); and

b) the appeintment would not result in more than one officer of the Ministry
being a member of the Commission at the same time.




()

(3}

(6]

{71

{3

{9}

A person shal! be disqualified from becoming ar remaining a member of the
Commission if that person—

a) is found or declared to suffer from meneaf or physical incapacity;

b) is or has been convicted of a cnminal offence:;

ch ts o has been declared ba nkrupt or insolvent:

d} holds an elected office in Kiribaij:

) CXLLpT as permilted unider subscetion 13HbY. is a statf member ar ofticer
of & Ministry of the Governmen of Kiribat), o

N holds a direci or indirect financial or other interest in an y licensee other

than through a fund over which the person has no control or influence.

The Minister shall promptly remove any member of the Commission who is
disqualifizd under subsections (3} or ().

The Minister shall renjove g member of the Uommission who has refused or
materially lailed to discharpe the obligations imposed on him under this Act,

A member may resign from the Commission upon lhree months” written notice 1o the
Minister, or such shorter time as the Minister and the member may agree in writing.,

If any member of the Commission dies or ceases 10 hold office before the expinnion af
the term for which he was appointed. the term ot office of his successor shall be s fixed
45 10 ¢xpire at the end of the first-mentioned term. but the Minister may. if he thinks fit 1o
do so and provided tha the number of memnbers of the Commnussion remains at least tiree,
defer the making of an appaintiient until the expiration of the said first-mentioned term.

The Minister shall not appoint a purson as a member of the Commission on a
temparary ar acting basis,

Remumeration of members

i The Commission shall pay ta each of its members, in res pect of his office as such. remuneration
and’or allowanccs as prescribed by law and in the absence of any taw as determined by the
Minister and approved by the Cabinet, and in determinin £ the remuneration and allowances to be
paid under this sub-paragraph, different provisions may be made as regards the Chairman snd the
other members but not as between the other members,

incorporation and capacity of Commissinn

R {1]

(=)

The Commission shall be a budy corporate with perpetual suceession and a
common seal,

The Commission may sue and be sued in s Corporate name. may ¢nter inlo canfructs and
may acquire, purchase. take, hold and enjoy property of every description. The
Commission may convey, assign. surrender, ¥icld up, charge. mortpage. lease, demise.
re-assign. transter or otherwise dispose of or deal with any Property Or any interest
therein vested in the Commission upon such terms as the Commission sees Nt

The Commission may act notwithstanding a vacancy amony its members.



Procedure of Commission

9. (1) The quorum of the Commission shall be three, or such number as the Commission
may from time to time determine in the procedural rules referred to in section.

{2) Each member of the Commission including the Chairman shall have one vote and a
simpie majority of votes shall be required te dispose of any item of business. In the event
of a tie, the Chairmian shail cast an additional deciding vote,

{3) The Commission shall meet as often as necessary to conducl its business, but at
least once a month.

Duty of members to disclose conflicts of interest
16. {H) A member of the Commission who is in any way directly or indirectly interested
in a matter before the Commission shall, as soon as possibie after the relevant
circumstances have come © his knowledge, disclose the nature of his interest to
the Commission,
{2) Any disclosure made under subsection (1) shall be recorded in the minutes of the
next mesting of the Commission, and the member—
a) shall not take part after the disclosure in any deliberation or decision of
the Commission with respect 1o that maner: and
b} shall be distegarded for the purpose of constituting a quorum of the
Commission for any such detiberation or decision.
Power of Commission to regulate own procedure
115 Subject {0 this Act, the Commission may make rules regulating its own procedure.

Officers and employees of Commission

12. (n The Commission may appoeint such officers, and take into its employment such
other persons, as the Commission may determine.

{2) The Commission may delegate its powers, except the power to delegate authority,
to Commission officers and staff as it thinks fit.

Authentication of Commission’s seal

13. The application of the seal of the Commission shal! be authenticated by the signatures of the—

a} Chairman of the Commission or other member of the Commission authorised by
the Commission to authenticate the application of the Commission’s seal; and
b} secretary of the Commission or other officer of the Commission authorised by the

Commission to act in that behalf,




Presumption of authenticity of documents issucd by Commission

14, Any decument purperting to be an instrument issued by the Commission and sealed as
aforesaid or signed on behalf of the Commission shall be received in evidence and shall be
deemed to be such an instrument without ferther proof unless the contrary is shown.

Protection of members ¢f Commission

15, Ne personal liability shall attach 1o any member of the Commission in respect of anything
done or permitted in good faith under the provisions of this Act.

Government policies and international conventions

16. (1) The Minister shall—

a) before recommending to Cabinet any general policy in relation to
communications, consult with the Commission, licensees and other
interested persons and allow a reasonable period for consulation; and

b} upon making such & policy, notify the Commission in writing.

(2) The Commiission shall publish policies notified (a it under subsection {(1).

{3) The Commission shall—

a) give effect to a Government policy notified under subsection (1) to the extent
possible consistent with this Act; and
b) have regard to obligativns under any convention to which the Republic of

Kiribati is a party.

{4 Except as set out in subsection (3}, the Commission shall act independently from the
Government and the Minister in performing its functions and duties, and exercising its
powers, under this Act.

Exemption from income tax, customs duty and import levy

17. Notwithstanding the provisions of any other Act, the income of the Commisgion shall be exempt
from payment of income tax, and the Commission shall not be liable for the payment of customs
duty and import levy, or any other tax having a stmilar effect.

Annual report, accounts and audit

14. ({1} The Commission shall be funded on an annual basis by licence fees and other fees it 15
entitled to charpe under this Act.

(2) Charges and fees payable to the Commission under this Act shall be payable to the
Commission’s nominated bank account and not into the Consolidated Fund,
notwithstanding section 4 of the Public Finance (Contrcl and Audit) Act {Cap 79].

{33  Charges and fees payable tc the Commission under this Act constitute a debt which may
be recovered by the Commission in & court of competent jurisdiction.

{4} The Commission shall bv—




a) 30 September of each year, submil its annual budget for the following financial
vear and forecasts for the following three financial years to the Minister,

b) 31 March of esch year, cause its accounts for the previous financial year [0 be
audited by the Auditor-General or an auditor designated by the Auditor-General;

c) 30 June of each year, submit to the Minister the audited accounis and an annual
report on its activities for the previous financial year, and

d) 30 June of each vesar. submil 1o the Minister a report on all significant mateers

relating to the performance and efficiency of the communications sector, with
particular refercnce to the—

{1} adequacy and quality of services; and
(i) contribution of the communications sector 10 economic development
in Kiribati.

(5) The Minister shal] cause the reports and the audited accounts 10 ke tabled in Parhament
as soon as possible.

{6) The Commission shall publish and make available upon request to any
person its—
a) budget and forecasts;
b} audited accounts; and
c) annual reports.

(7) The Commission shall transfer to the Universal Access Fund any funds that it receives in
excess of its approved budget and forecast funding needs, unless the Minister directs the
Comimission to retain such excess in the Commission’s nominated bank account.

(8} The Commission shall pay Kiribati’s membership fee or other charges to any regional or
international telecommunications body.

Efficiency andit

19.

(1) The Minister may, if he considers that the Commission's expenditure is excessive having
regard to the Commission’s functions under this Act, direct the Awditor-General to undertake an
efficiency audit of the Commission.

(2} On being directed to undertake an efficiency audit, the Auditor-General shall within three

months—

a) review the Commission’s annual budget for the current financial year and the
Commission’s forecasts for the following three financial years:

b} assess whether the budget and forecasts are reasonable having regard to the
Commission’s funciions under this Act; and

c) provide a report to the Commission and the Minister outlining these findings 2nd,

if desirable, recommending changes to the Commission’s budget and forecasts.

(3) The Auditor-General may delegate its responsibility to undertake the efficiency audittoa
suitably qualified persen or firm.

(4} The Commission shall provide ail reasonable assistance (including providing access (o
any documentation and financial records of the Commission} to a person undertaking an
efficiency audit.




Consultation

fid § 5 (1)

If a report provided to the Commission under sub-section {2) conctudes that the
Commission’s budget and forecasts are not reasonable having, regard to the
Commissiosn’s functions under this Act. the Commission shall provide a response o the
Minister within three months responding 1o the recommendations in the report.

The Commission shall carry out such consultations as are required by this Act,

The Commuission may also carry out such other consultations with interested persons as it
thinks appropriate in the circumstances,

(2)

Where this Act requires the Commission to conduct a consultation, the

Commission shali publish a written notice spectying—

{3}

{4}

{3}

(&)

{7}

(8)

(%)

a) the power which the Commission intends 1o exercise:
b} the way in which the Commission intends to exercise that power; and
) the reasons for the intended exercise of that power,

Where tliis Act requires the Commission to conduct consultalion with 3 particular persomn,
the Commission shall also provide the wrinien notice specified in subsection (2) to that
persoin.

A person shall be entitled to provide a submission to the Commission in response to a
notice published under subsection (2). The due date to lodge such a submission shall be
14 days (rom the date of the notice or such longer periad as the Commission may specify
in the notice,

The Commission shall take into account any submission which it receives under
subsection (4) by the duc date. The Commission is not nrohibited from taking into
account a submission which it recenves after tie due date.

Subject to section, the Commission shail make available a copy of any submission it
receives under subsection (4). The Commission may ¢harge a reasonable fee to cover any
administrative costs of complying with this subsection.

‘The Commission shall, before making a final decision—

i) pubfish a draft decision: and

b) provide a copy of such drafi decision 10 every person who has made a submission
under subsection (4), where required by this Act, or where the Commission
otherwise considers it appropriate.

If the Commission issues a draft decision, subsections {2) to (6) shall apply to the draft
decision. as if references 1o the written notice provided under subsection (2) were
reterences to the draft decision,

After making a final decision, the Commission shall promptly-—

a} publish that decision: and

bj provide a copy of such decision (0 every person who has made a submission
under subscchion {4).

10




Publication and use of information

21, (N Subject to subsection (3), the Commission shall publish—

a) this Act;
b) all rules or other instruments made under this Act;
<) all licences and permits issued under this Act; and
d) such other documenits it is required lo publish under this Act.

(2) Where the Commission is required to publish a document, the Commission
a) shall publish the document on ils website; and
b) may publish the document in such other manner as the Commission considers

appropriate.
{3 Neither the Commission nor any emploves or agent of the Commission shall knowmngly

publish or disclose sensitive information 1o any person, knowingly allow sensitive
information to be disclosed to any person, or use sensitive information for personal
advantage.

(4) Subsection {3} shall also apply to a person who publishes, discloses or uses sensitive
information afier ceasing to be a member, employee or agent of the Commission.

{5)  Subject to subsection (7), ‘sensilive information’ means information—

a) submirted 1o the Commission by a persomn;
b) not already in the public domain;
¢} designated as confidential or proprietary by that person because—

(i)  the person has a legal obligation to keep the information confidential;
{11} the information is commercially sensitive to the person,
{iiiy disclosure would compromise effective competition in a
communications market; or
(iv) disclosure would create a risk to a person’s safely or nationa! security;
and
d) which the Commission has not determined, by notice to the person within 7 days
of the information being submired, is not confidential or proprietary, and
includes data derived from that information.

{6) Where information is provided to the Commission voluntarily, a notice issued under
subsection (5)(d) shall give such person an opportunity to withdraw the information in
which case—

a) the Commission shall not have regard to the information; and
b) subsections (3) and (4) shall apply as if the information were sensitive
information.

{7} Sensitive information does not include the terms of an interconnection and access
agrecment, including prices for interconnection and access services.

Service of notices
22 Unless otherwise expressly provided in this Act, any document required or authorised by this Act

to be provided to or served on any person, may be provided or served on the person concerned
by—

11




a) delivering itto the person or to some adult member or employee of that person’s family at the
person’s last known residence;
b} leaving it at that person’s usual or last known residence or place of business in a cover
addressed 10 the person,
¢} affixing it to some conspicuous part of that person’s last known residence;
d) sending it by registered post addressed to thal person at that person’s usual or last known
residence or place of business:
&) wiikre the person is a body corporale—
{1} delivering it to the secretary or other similar officer of the body corporate at its
registered or principal office; or
(i1} sending it by registered post addressed to the body corporale at its registered or
principal office.

Charges for commercial services provided by the Commission

23, (1) The Commission may levy charges or fees for commercial services rendered
upen request Io any person.

(2) The Commission may provide commercial services to a persen only where it does not
give rise to a conflict of interest in respect of the Commission’s functions under this Act.

Delegation of powers

24, The Commission may, in writing and with the written approval of the Minister, delegate to any
person {not being an officer or staff of the Commission) any of its powers, other than the power
conferred by this section.

Part I11 - Reconsideration and Rehexrings
Review oplions

25, (1} A person affected by a determination, decision or order of the Commission under this Act
may apply—
a} for reconsideration of the decision under section ;
b) for arehearing under section ; or
¢) 1o a Court for relief on the basis of an error of law.

{2) Notwithstanding subsection (1), a person may not apply to the Court in respect of a decision
of the Commission—
a) if the person has not applied for reconsideration of the decision under section ;
b) if the person has applied for reconsideration and the Commission has not yet made 4
decision as to whether to reconsider the decision; or
¢} where this Act provides for a rehearing of that decision by the appeals panc).

Reconsideration of decisions
6. {1) A person directly affected by a decision of the Comntission may apply (a the

Comraission for reconsideration of the decision within 14 days of the decision of which revicw is
SOUghL.

12




(2)

(4)

(E))

(6}

An application under subsection (1) must specify—

a) the decision of the Commission to which the application relates;
b) the reasans for which the reconsideration is sought, and

¢} the decision sought on reconsideration.

The Commission shall, within 20 davs from receipt of an application under subsection

{1). consider the application and notify the applicant as 10 whether the decision will be
reconsidered.

[f, 20 days sfter the filing of an application for reconsideration of a decision, the
applicant has not received a response to the application, the Commission shall be deemed

1o have affirmed the decision in respect of which the application for reconsideration was
made.

If the Commission determines to reconsider the decision, it shall comply with the same
procedures {such as consuliation and preparation of a draft decision) required to be
complied with when the decision was first made.

This section does not apply 1o a decision of the Commission made under this Part or Pars
11, XII, XHI or X1V of this Act.

Appointment of experts

27. (1)

The Commission shall establish a register of experis wha shall be available to act as

members of an appcals panel constituted under section.,

(2)

()

(4)

(5)

The Commission shall ensure the register of experts compriscs at all times at |cast three
persons who collectively have commercial, technical and legal expertise in the field of
¢ommunications.

The Commission may only appoint & person to the register of experts if the person—

a) meets the eligibility criteriz to be appointed a member of the Commission,

b) has at least 10 years international experience in the regulation of communications
markets; and

¢) is not 2 member, officer, employee, agent or consultant of the Commission and has
not been such a person for at least 12 months.

The Commission shall remove a persan from the register of experts if the person no
longer meets the criteria for appointment under subsection (3).

The Commission shail act as the secrctariat for the appeals panel and shall publish the
membership of the register of cxperts.

Rehearing of decision

28 (1)

A person may apply to the secretariat of the appeals panel for rehearing of a decision

where expressly permitted by this Act.

(2)

An application under subsection (1) must—

13




a) specify the decision 1o which the application relates:

b} specify the reasons why the review is sought and the outcome sought from the
appeals panel; and
¢} be submitted to the secretariat within 14 dayvs of publication of 1he decision or

afler that period with the consent of the secretariat.

e,
Lad
-

On receipt of a valid application for review uader subsection (1), the secretariat shail
=elect an appeats pangl comprising a member or members from the regisier of expenc
having repard to the—

a) suitability of the expert to hear the subject matter of the appeal; and

b} availability of the cxpert.

(4)  If more than one member is appointed 10 the appeals panel the sccretariat shall designate
one member of the panel as the Chair whose opinion shall determine the appeal in the
event of 2 fre.

(3}  The appeals panel—

a) shall give a copy of the application for review to persons affected by the decision
under review and any other persan who made a submission to the Commission in a
consultation relating to the decision under review, and invite such persons to make
submissions;

b} may determine an application on the papers or convene a hraring in person or by
teleconference or ather means that permits all those participaling to communicate
with cach other simultaneously and instantancously; and

c} in all other matters, may determine their own procedurcs as they see fit, pruvided that
such procedures do not give one person affected by the decision an advantage over
any other person affected by the decision.

(6)  Anappsal shall be by way of rehearing on the evidence before the Commission. The
appeals pancl —
) shall take into account information submitted by a party to the appeal that updates the
information previously provided to the Commission; and
b} may, in exceptional circumsiances, take it accou nt new imformatian submitied by a
party to the appeal,

{7)  The appeals panel may stay the opxrition of the decision while considering the
application.

(8} 'the appeais panel shalj-—
a) affirm the decision under review-
b} vary the decision under review:
€} se¢t aside the decision under review and make their own decision, which shall be
treated as g decision of the Commission; or
d) refer the matier back to the Commuission,

(%) The appeals panel shall give a copy of a decision and the reasons for the decision to cach
person affected by the decision and the Commission.

(13}  The Commission shall publish a decision and the reasons for a decision given (o under
subseciion (9).

14




(1)

(12)

The costs of the appeals panel in conducti ng the review shall be borne by the person
mzKing the appiication for review.

The appeals panel may make a costs order in exceptional circumstances and, if no such
order 15 made, costs lie where theyv fail.

Limit on judicial review

29

(h

A decision of the appeals panel is finat and binding, subject to section (1Xc).

Fart 1¥V— Licences

Licence for communicatiogs network or service

30.

(1

(2}

(3)

(6)

Subject to subsections (5) and {6), no person may—

a) Own or operate & specified communications nerwork; or

b} provide a communications service, in Kiribati or between any place in Kiribati and
any place outside Kiribati, except in accordance with a licence issued under this Act.

The Commission may issue the foliowi ng types of licences pursuant to the requirements

of the licensing rules—

4) an individual hicence, 1o authorise the ownershi p or operation of any specifted
communications network and the provision of an ¥ communications service: and

b) aclass licence, to authorise the provision of 8Ny COMMunications service.

An individual licence shall be issued by the Commission to a specified person for &
specified period but not exceeding 20 years.

A class licence shall—
a} be issued by the Commission setting out—
{1) the terms and conditions of the licence: and
(11} any applicable eligibility criteria; and
b} come into force with respect to &ny person upon registration by that person under
subsection (1 Xb).

No licence shal! be required under subsection (1) to own or operat¢ an exempt network or
1o provide an exempt service, subject to compliance with any conditions set out in the
licensing rules.

No licence shall be vequired for the ownership of a specified communications network
where the operator of that specified communications network has been issued with the
required licence.

Licensing rules for communications networks or Services

i

(1}

The Commission may make licensi ng rules specifying—
a) additivnal exempt services and exempt networks:
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(2)

(3)

b) the process for submitting an individual licence application or application for
registration, including the intended timeframe for the Commission to process an
application;

c) the application fees to be paid to the Commission;

d) the eligibility criteria for individual licences and registration under class licences;

) afair and transparent method or methods of selecting applicants in circumstances
where applications for licences may exceed the restrictions set out in subsection {2);
and

f) general licence conditions which apply to ail licences.

The licensing rules may set put restrictions or limitations on the issuance or scope of
licences which are necessary to give effect to the objectives of this Act, mcluding
promoting sustainable and workably competitive communications markets,

Before making licensing rules under subsection {1), the Commission shall conduct a
public consueltation and publish a draft of such licensing rules.

Obtaining & licence for communications networks or services

2. ()

(2)

(3)

1C))

(%)

(6}

{7

A person may in accordance with the licensing rules apply to the Commission—
a2} for an individual licence; or
b) for registration under a class licence.

The Commission shall promptly issue an individual licence to an applicant
provided that—

a) the applicant’s application complies with the licensmg rules;

b) the applicant pays any applicable application fee to the Commission;
c) the applicant meets the eligibility criteria for the licence: and

d) the licence is not of a type that is restricted in number.

An applicant for an individual licence may combine that application with an application
under section. [n such case, the Commission shall progress the two applications in
concert and issue the licences together or under such arrangement as the Commission and
the applicant agree.

The Commission must provide reasons for any refusal to issue an individual licence to an
applicant.

The Commission shall promptly register an applicant under a class licence provided
that—

a) the application for registration complies with the licensing rules; and

b} the applicant meets the eligibility criteria for the licence.

The Commission shall mamtain and publish a repister of licensees and licences. The
entry in the register shall be the authoritative record of the status of any licenca.

The Foreign Investment Act | 985 does not apply to carrving on the business of owning

or operating &8 communications network or providing a communications service by a
licensee.
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(8) Notwithstanding the Local Government Act 1984, a licence issued under a council bye-
law shall not be required to carry on the business of owning ot operating a
communications network or providing a communications service.

(%) Excepl as set out in this section, a licence shall not discharge the licensee from any
obligation to obtain any other licences, permits or approvals required by law.

Licence for radiocommunications

33, (1) Subject 0 subsection (2), no person shall use any radio frequency transmitting device,
except in accordance with this Act.

(2) ~o licence or permit shall be required for any radio frequency transmitting device that is
specified as exempt in the radiocommunications rules provided the device complies
with any technical requirements specified in the radiocommunications rules,

(3) The Commission may issue—

a) a spectrum licence 1o a person to authorise that person (o use designated paris of the
radio spectrum in designated geographic aress;

b} an apparatus licence to a person ta authorise that person 1o use designated radio
frequency transmitting devices within designated frequencies and geographic areas;
and

¢) permits to authorise any person to engage in designated conduct subject to the terms
of the permit,

provided that the issue is consistent with the spectrum plan and any
frequency allocation plan.

{4) A person shall not be required to apply 1o or register with the Commission for a permit
issued under subsection {3)}{c) and no fees shall be payable for such a permit.

Licensing rutes for radiocommunications

34 (13 The Commission may make radiocommunications rules specifying- —

a) the types of apparatus licznces and spectrum licences that may be issued in relation to
spectrum blocks or particular frequencies;

b) the technical requirements that apply to the use of parts of the radio spectrum,
particular devices or particular spectrum licensees or apparatus licensees;

c) the circumstances in which a radio frequency transmitting device is exempt under
section {2}:

d} the parts of the radio spectrum for which an apparatus licence or spectrum licence
may only be issued following a request for applications published by the
Commission;

) the process for submitting an application for an appaiatus licence or spectrum licence
including the intended timeframe for the Commission 16 process an application;

f} the licence fees payable to the Commission;

g} the eligibility criteria for an apparatus licence or spectrum licence;

h) 4 fair and transparent method or methods of selecting applicants in circumstances
where applications for apparatus licences or spectrum licences exceed the available
spectrum, which may include a competitive tender; and

1} general ficence conditions for spectrum licences, apparatus licences and permits.
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{2) Before making radiocommunications rules under subsection (1}. the Commission shalt *
conduct 2 public consultation and publish a draft of the radiocommunications rules.

Obtsining & radioccomm unications licence

35 (1) A pursun may apply to the Commission tor an apparatus of spectrum licence in
accordance with the radiocommunications rules.

{2) The Commission shall issue an apparatus or spectrum licence 10 an applicant provided
that—

a) 1f required. the application has been made pursuant to and consistent with a request
for applications published by the Commission:

b} the applicant’s application complies with the radiccommumications rules:

¢) the applicant pays any applicable application fee to the Commission:

d) the applicant meets the eligibility criteria for the licence (he application is consistent
with the specirum plan and any other spectrum planning instrumcnts made by the
Commission; and

€} incircumstances where a method of selecting applicants is specified in the
radiccommunications rules and the applications for licences exceed the available
spectrum. the applicant has been selecied in accordance with those rules.

{3) Except in circumstances where a method referred to in subsection (2¥d)} is used. the
Commission may only refuse to issue an apparatus or spectrum licence after consultation
with the applicant.

{4} The Comnussion shall publish all apparatus licences, spectrum licences and penmits
issued under this Act.

Licence conditions

36. {1} It is a condition of a licence that the licensee—
a) c¢omply with this Acr;
b} pay any applicable ticence fecs to the Commission: and
€) comply with any applicable general conditions imposed under this Act and any
special conditions imposed under subsection (2).

{2} The Commission may impose special licence conditions that shall apply to a licensee
other than a person registered under a class licence.

Licence fees

L i (1) The Commission shall make licensing rules specifying the annual licence fees pavable o
the Commissicn by a licensee,

(2) Before making licensing rules under subsection (1), the Commission shall conduel a
public consultation and publish a draft of such licensing rutes.

{3 Licensing rules under subsection (1) shall determine annusal fees for licences for 2
communications network or service in accordance with the following principlies—
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(4)

2) the Commission shall endeavour to minimise the annual licence fees payable by
licensces (having regard to subsection { 1) and the funding required for the proper
discharge ol the Commission’s functions under this Act);

b} the method of determ ining such fees shall be transparent;

¢) the total projected licence fees payable by all licensees in a year shall not exceed the
Commission’s proposed annual budget and forecasts under section -

d] licence tees should aim to reflact the relative value of the licensed Lummunications
nelworks of communications services to the ficensees; and

¢} hcence fees shall be determined on the same basis for all licensees holding the same
category of licence.

Licensing rules under subsection (] ) shall determine annual fees for radiocommunications
licences in accordance with the following principles—
a3 the annual licence fee for a licence issued as 2 result of a competitive tender process
may be the tendered amount: and
b) in the case of other licence fees——
(i} the Commission shall endeavour 10 minimise the level of fees payable by
ficensees (having regard to subscction {1} and the funding required for the proper
discharge of the Commission’s functions under this Act);
(i) the fee setting process and the methodalogy shalt be transparent; and
(111} fees shall not discriminate between similarly situated licensees.

Revocation, suspension, dealing or surrender of a licence

38,

{1)

A licence continues in effect until it is revoked by the Commission by written notice 1o

the licensee or until the expiration of any term specified in the licence.

{2)

(4)

(5)

The Commission may revoke or suspend an individual licence or regisiration

of 2 person under a class licence for a conum unications network or service—

a) with the consent of 1he licensee:

b} if the licensee is in material breach of a licence condition;,

¢} if the licensce has made false or misleading statements to the Commission in—
(i) its licence upplication; or
{i1) information submitted to the Commission under this Acr: or

d) ifthe licensee is insolvent, in receivership, bankrupt or being wound up.

Subject to subseclion {4), the Commission may revoke or suspend a spectrum licence or

arn apparatus licence—

a) inthe circumstances specified in subsections (2¥a) o {d): or

b} it is necessary to implement a vanation 1o the spectrum plan or any other spectrum
planning instrument made by the Commission and is consistent with internationai
spectrum planning or the international obligations of the Republic of Kiribati,

The Commission may ooly revoke 2 licence under subsection (2Xbjor (2)c)ifitis
satistied that suspension is nat appropriate in the circumstances. having regard 1o the

seriousness of the breach of licence condition ar the faise or misleading statements.

A licensee may surrender a licence {cther than a class licence) by notice to the
Commission.
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{6} A licence is personal to the licensee and must not be assigned, transferred, sub-licened
or otherwise dealt with without the Commission's written consent.

Part ¥— Interconnection and Access

Commercial negotiation

39. Subject to this Act, licensees may negotiate, agree and vary agreemenis with onc another for
interconnection of nerworks, access to facilitics and other services, including the type and amount
of charges. in such manner and on such conditions as are mutually acceptable to the liconsecs.

Interconnection 2nd access by all licensees

i (1 A livensee must, on wrillen request from another licensee, promptly negotiate
an interconnection and access agreemen! providing for the following

a}

b}

d}

&)

g)

interconnection of the licensees' communications networks at any economically and
technically feasible point of the first licensee’s network where interconnection would
not affect the security, performance or efficiency of the first licensee’s network:
conditions that maintain end-to-end operability to facilitme the provision of
communications services by the second licensee 10 a customer notwithstanding that
the customer is directly connected to the first licensee's communications network !
reasonable conditions. including with respect to the timing. quaiity, technical.
operational and fault handling terms:

conditions that do not unfairly discriminate between Jicensees and are no fess
favourable ta the second licensee than those the first licensee provides for its own
communications services or those of its aftiliates;

aceess o communications facilfitivs, networks, seftware and services, 1n a manner
that is sufficiently unbandled. including co-location, to enable the second licensee 1o
access the facilitics that it reasonably requires in order to provide communications
SCTVICCS {0 its CUStOmErs;

the provision on a timely basis by each licensee of information, including technical
specifications and commercially relevant information reasunably required for
interconnection and the operation of communications scrvices for each licensee’s
custorners: and

a commitment from each licensee not o disclose or use information received from
the other licensee in conncction with the interconnection and access agreement for
any purpose other than for which it was supplied.

(2) A ficensee who enters an interconnection and access agreement with ancther licensee
must lodge a copy of the interconnection and access agreement with the Commission.,

Disputes between licensees

41. (1) IT an interconnection and access agreement has not been reached within 30 days of a
request under section (1), the Commission may, on written request by either licensee—

a)

b}

determine the terms of the interconnection and access agreement including the terms
contempiated by subsection 40( 1} or

direct the licensees 1o take specified action to reach agreemem (such as 1o engage an
arbitrator), by written notice to both licensees. The licensees shalt comply with such
a direetion.
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(2)

&)

(4)

(%)

An interconnection and access agreement determined by the Cominission must—

a) include the pravisions referred to in section (1);

b} apply the interconnection and access prices or pricing principles specified in the
interconnection and access rules;

¢) not provide for interconnection or access 1o communications facilities where
interconnection or access is not technically, economically or legally feasible or weuld
adversely affect the security, performance ur clTiciency of the first liccnsee’s
network;

d) not deny & licensee the opportunity to use its communications facilities, equipment or
commiunications network for its current reguirements or its reasonably anticipated
requirements in the following 12 months;

g) have regard to the best interests of users and aim 1o have a positive impact on
competition between licensees; and

f) not be inconsistent with a reference offer approved or determined by the Commission
i respect of either licensee, unless the licensees otherwise agree.

The Commission must consult with both licensees and provide both licensees with a draft
interconnection and access agreement or a draft direction before determining the terms

of the interconnection and access agreement or making the direction.

A licensee may apply for a rehearing under section of the terms of any interconnection
and access agreement determined by the Commission that applies to it.

The Commission shall publish copies of all interconnection and access agréemenis.

Interconnection and access rules

42.

(1),

(2}

(3}

The Commission may make interconnection and access rules specifying—

) interconnection and access prices or pricing principles (including cost methodologies,
which may be by way of any intermationally recognised approach) and other
principles that the Commission will apply when determining—

(i) an interconnection and access agreement under section ;
{1} a reference offer under section ; or
(tii)  whether to approve a reference offer under section ;

B) the circumstances in which the Commission shall require a licensee to prepare and
provide a reference offer to the Commussion;

¢) the manner and time in which such reference offer must be prepared and provided to
the Commission and then reviscd periodically; and

d) the matters to be included in a reference offer for its effective implementation.

The interconnection and access rules made under subsection {1} may designate

mandatory services, including roaming services, which licensees must provide between

interconnected communications nerworks and which must be included in interconnection
and access agreements.

Before making interconnection and access rules under subsection (2), the Commission

shall conduct a public consultation and publish a draft of such interconnection and access
rules.
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(4)

(5)

{6)

In specifying interconnection and access prices or pricing principles under subsection
{1Xa)}, the Commission shall take into account internationally accepted principles for
determining regulated prices, incl:ding methodologies designed to reflect actual costs.

The Commission may make interim interconnection and agcess prices or pricing
principles ta which subsection (4) shall not apply. Such interim prices or pricing
principles will continue to apply for 2 years afier the commencemcnt of this Act,
regardless of whether the Commission has specified pricing principles to which
subsection (4) applies.

The interconnection and access rules shali not specify (including in interim prices or

pricing principles)}—

a) a price for termination of calls or messages on a type of communications network
which is greater than 50% of the lowest long-term price charged by the terminating
licensee to its relail customers for any service which includes termination on that type
of network; or

b} pricing principles which would result in such a price.

Reference offers

43. (1)

(2)

{3)

4)

(5}

(6}

(7

The Commission may by writtén notice to a licensee—

a) require a licensee to prepare and submit a reference offer for approval by the
Commission by the date specified in the notice;

b) accept a reference offer the licensee has submitted; or

¢) direct the ficensee to make changes to the reference offer by a particular date.

Before directing the licensee to make changes to the reference offer, the Commission
must consult with the licensee,

A licenses may apply for a rehearing under section of a direction by the Commission that
the licensee make changes to its reference offer.

[£ the Commission directs the ficensec to make changes to a reference offer, the licensee
must do so promptly and provide the revised reference offer to the Commission for
approval before the date set by the Commission.

If a licensee fails to prepare or make changes to a reference offer to the reasonable

satisfaction of the Commission by the date set by the Commission, the Commission may

by written notice 1o the licensee—

a) determine a reference offer to apply to that licensee, by applying principles made
under section 42(1 Xa); or

b) direct the licensee to take specified action to prepare the reference offer for approval
by the Commission (such 2s to engage a consultant to produce the reference offer),
by written notice to the licensee. The licensee shall comply with such a direction.

A licensee may apply for a rehearing under section of a reference offer detertn ined by the
Commission for that licensee.

The Commission shall publish all reference offers it approves or determines.
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Acceptance of a reference offer by another licensee

44. A licensee may accept & reference offer of another licensee approved or determined by the
Commission by written notics to the other Fcensee and, on acceptance, the terms of the reference
offer will become an interconnection and access agreement between the two licensees.

Reference offers for proposed investments

45. (I} A person may, in connection with a proposal for a new investment, provide a reference
offer to the Commission for approval together with details of the proposed investment.

(2} The Commission mey decline fo consider a reference offer provided under subsection (1}
Or may approve or rgject the reference offer.

{3) Before approving or rejecting the reference offer, the Commission shall conduct a
public consultation.

(4) A licensee may apply for a rehearing under section of a decision by the Commission to
reject & reference offer.

{5} If the Commission approves the reference offer, upon the person becoming a licensee and
making the proposed investment, the reference offer will be an approved reference offer
as if it had been accepted under section,

Model access agreements, interconnection principles and reference offers

46. The Commission must apply the same principles that apply when the Commission determines an
interconnection and access agreement under subsection in—
a) formulating principles under section (1Xa}; and .

b} determining reference offers: and
¢} determining whether to approve a reference offer.

New infrastructure

47. (1) A licensee who proposes to construct a new communications facility to expand its
communications network shall at least 30 days before it plans to finalise the design of the
communications facility—

a) publish details of its proposal on its website together with an invitation for
expressions of interest in sharing the cgmmunications facility; and

b} on the same day, provide a copy of the details and invitation 1o the Commission
(which shall promptly publish the details and invitation).

{2) A persen may, within 7 days of his proposal being published by the licensee, provide an
expression of interest in sharing the cammunications facility to the Commission. The
Commission shall promptly provide any expressions of interest 10 the licensee who
proposes to construct the communications facility.

(3) Afier the expiry of the 7 day period in subsection (2}, the licensee who proposes to
construct the communications facility shall prompily provide each persan who has
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(4)

(3)

provided an expression of interest with & list of the other persons who have provided an
expression of interest.

The licensee who proposes to construct the communications facility and each person who
has provided an expression of interest shall promptly negotiate in good faith the—

a)
b)

the extent practical. each such persen shall be able 10 use the communications facility
for their reasonably anticipated requirements; and

comsmercial terms for the canstruction, maintenance, ownership and ongoing use of
the communications facility by the licensee and cach such pdesign characteristics of
the communications facility so that, 1o erson.

[f the design characteristics and commercial terms described in subsection (4) have not
been agreed within 14 days of the negotiations commencing, the Commission may, on
written request by any party to the negotiations, and by written notice to each party, divect
the parties to take specified action to reach agreement (such as to engage an arbitrator).
The parties shall comply with such a direction.

Pgrt VI - Competition

Prohibition on anti-competitive conduct

48. (1}

(2)

A Tlicensee shall not engage in a conduct which has the purpose, effect, or is likely 1o huve
the effect, of reducing compelition in a communications market.

Without limiting subsection (1), a conduct has the purpose, effect or likely effect of
reducing competition in a communications market if it directly or indirectly invalves—

aj

b}
¢}

d)

supplying a communications service at a price below cost for a substant ial period of
time for the purpose or with the effect or likely effect of limitling competition ina
communications market;
cross-subsidising a service in a competitive communications market from a serv ice
that is supplied in a communications market that is not competitive;
bundling a comtunications service that is supplied in a competitive market with a
service that is not supplied in a competitive market, in circumstances where more
favourable terms are applied to the competitive service sold as part of the bundle;
jmposing restrictions on whom another person may deal with ina communications
market or otherwise hinders the willingness of a supplier to provide goods or services
to another licensee, without legitimate commercial justification,
reducing the margin of profit available 10 a competing licensee in a retail
communications market by engaging in a margin squeeze at the wholesale or retail
level in circumstances where the wholessle service or access service—

(i} is not supplied in an effectively competitive communications market;

(ii} is necessary as a matter of commercial necessity for the

competitor to provide the retail service; and
{iii)  cannot for economic, technical or legal reasons be duplicated by the
competitor;

pre-emptively acquiring scarce facilities or resources, including iand, that are
required or likely to be required by another licensee for the operation of its business,
far the purpose of restricting the use of the facilities or resources by the other
licensee; or
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{3

(4)

2) designing or installing a communications facility or communications network with
the purpose of preventing or hindering another licensee from acquiring
interconnection or Access.

Without limiting subsection (1), an arrangement between two or more licensees has the

effect or likely effect of reducing competition in a communications market if it directly or

indirectly—

a) fixes the prices or other conditions for the supply of a communications service or
access service;

b) apportions, shares or allocates a communications markel or markets among
themselves or other licensees: or

¢} prevents, restricts or limits the supply or aequisition of & communications service or
access service to or from a person or class of persons,

The Comrmission may exempt a conduct from the prohibition in subsection {1) if the

Commission is satisfied that the conduct—

(5}

a) will or is likely to create efficiencies for the supply of communications services
which are greater than any potential detriments; and

b} will not eliminate competition in respect of a substantial part of such communications
services.

Notwithstanding this section, anti-competitive conduct does not include an arrangement

among licensees for an interconnection and access agreement pursuant to Part V of this

Act provided thatr—

a) the terms of such an arrangement do not preclude similar arrangements with other
licensees on non-discriminatory terms; and

b} such arrangements do not preclude efficiencies that would likely result from licensees
acquiring and using such facifities separately.

Contravention of compcetition provisions

49,

()

1f the Commission considers that a [icensee is engaging in anti-competitive conduct, it

may serve a notice of contravention on the licensee specifying the conduct that the Commission
deems 1o be in contravention of this Act and requiring the licensee to cease that conduct and pay

the specified penalry.

(2) A licensee specified in the notice under subsection (1) shall comply with the nolice
within such time period and on such conditions as is specified in the notice.

{3} A licensee specified in a notice issued under subsection (1) may apply for a rehearing
under section seeking relief setting the notice aside or varying any conditions specified in
the notice.

(4) The penalty specified in a notice under subsection (1) shall not exceed three times the
estimated gain derived from the conduct or 10% of the annual revenue derived from the
licensed activities whichever is the greater.

(3) If a licensee complies with subsection (2) in relation to a notice served under subsection

{1}, the Commissien shall not take enforcement action under Part |V or Part XIII of this
Act in respect of the conduct specified in that notice.
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Industry consolidation

50. {1} A licensee shall not acquire or obtain an interest in shares or assets related to
communications facilities or the provision of communications services of another licensee
without the prior written consent of the Commission.

{2} A licensee obtains an interest in shares or assets if the licenses becomes the legal or
beneficial owner of the shares or assets or it ot its holding company, subsidiary
company or associated company is in a position fa control the  shares or assets.

(3 A licensee who wishes to acquire, directly or indirectly, shares in or assets of
another licensce shall—
a) apply to the Commuission for consent to the scquisition; and
b) provide the Commission with such additional information as the Commission
rmay request for the purposes of determining the effect or likely effect of the
praposed acquisition on competition in a com municalions market.

{4} The Commission may make compstition niles specifying the form and information
required for an application under subsection (3).

{5} The Commission shall consent to an application lodged under subsection {3) unless
it ic satisfied, after consultation with the licensee proposing 1o make the acquisition, that
the proposed acquisition would have the effect or likely effect of reducing competition in
a communications market,

(6) A licensee may apply for a rehearing under section of a decision of the Commission nat to
consent to an application it has provided under subsection {3).

Part Vii — Consumer Protection and Price Regulation
Publication of terms and conditions
51 (1) Before offering a communications service to the public, a licensee shall—
a) publish on its wehsite and make available for inspection at its offices, the terms and
conditions {including the price} for that service in clear and simple terms; and
b) provide a copy to the Commission.
{2) Within 5 days of any change to the terms and conditions, a licensee shall—
a) update the terms and conditions (incloding the price) published on its website and
made available for inspection at its offices; and
b) provide a copy to the Commission.
&) The Commission shal] publish information provided to it under this gection.
Price regulation

Pricing rules

52. {1} The Commissien may make pricing rules specifying—
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(2)

(3)

(4

{5}

(6)

(7)

(8)
(%)

Fair dealing

33 (1}

a) a class or classes of licensees to whom this section applies (which may be specified
by reference to market share or a similar criterian);

b) communications services to which this section applies; and

c) apricing model or pricing models to be applied in assessing the prices charged by
those licensees for those communications serviges.

Before making pricing rules under subsection ¢ 1), the Commtission shajl—

) be satisfied that the prices tor the communications services in question exceed the
price set on the basis of economically efficient costs and a reasonable return oo
investment; and

b} conduct a public consullation and publish a draft of the pricing rules.

A licensee in a class specified by the Commission may apply for & rehearing under
scction of the class of licensees and the pricing model specified by the Commission.

Any pricing model referred to in subsection (1) shall be designed to—-

a} ensure the licensees’ prices reasonably reflect actual costs;

b) reasonably protect the interests of consumers and other lice nsees; and

¢) ensure the licensees are not prevented from ach itving a reasonable return on
investment.

The Commission may—

a) assess the prices charged for communications services by a licenses to whom a
pricing model under subsection (1) applies against the relevant pricing model; and

b) by written notice to the licensee, determine any adjustment to the prices charged by
the licensee.

The Commission shall consult with the licensee and provide the licensee with a draft of
the adjustment prior to making any determination under subsection {5b).

If the Commission makes a determination to adjust the prices of a licensee’s
communications services under subsection (5)—
a) the Commission shall notify the licensee of the adjustment and publish its
determination; and
b} the licensee shall not charge an amount greater than the adjusted price.

The licensee may apply for a rehearing under section of the adjusted prices.
This section dogs not apply to pricing under—
a) an interconnection and access agreement; or

b} a reference offer approved or determined by the Commission.

Consunter proiection

A licensee shall only charge a customer for the specific communication  services or

equipment that the customer has ordered, and a customer shall have no liability to pay for any
communications services or equipment that it has not ordered,
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(2)

(3)

4

(5)

In the case of a customer who has—
a) contracted for communications services for which they will pay afier usage, a
licensee shall provide the custemer with invoices—
(1} in writing, which may be transmitted electronically if the customer consents;
(ii} on a reguiar basis;
(iii}in a plain and simple format;
(iv) with accurate and itemised information about the scrvices provided and the
corresponding amounts du¢; and
{+) that clearly indicate the method of calculation of prices for any service for which
invoices are based on the length of calls or other measure or usage; and
b) paid in advance for communications services, the licensee shall permit the customer
on request to review the amount of the prepayment which has been consuimed and the
amount remaining.

A licensee shall not make or cause to be made any claim or representation about the
availability, price or quality of its communications services or equipment or those of a
competing licensee if the licensee knows or reasonably ought to know that the statement
or claim 1s false or misleading in any matenial respect.

The Commtssion may make consumer protection rules regulating or prohibiting the use
of 2 communications network or communications services 10 provide unselicited
communications.

Before making consumer protection rules under subsection (4), the Commission shail
conduct a public consultation and publish a draft of such consumer protection rules.

Confidentiality of customer information

54.

(1}

(2)

(3

(4}

{5}

Subject to subsections (2) and (3}, a licensee—

a) shall not, without a customer’s consent, collect, use, maintain or disclose
information abottt a customer for any purpose; and

b} shall apply appropriate security safeguards to prevent the collection, use,
maintenance or disclosure of such information without the customer’s
consent.

A licensee may disclose a customer's name, address and telephone number in a printed or
electronic directory or as provided for in the consumer protection rules, provided that a
licensee shall permit customers on Teyuest 1o have their name vmitted from such
directory.

A licensee shall ensure that information it discloses or retains concerning 2 customer 18
accurate and complete for the purposes for which it is to be used.

A licensee shall pesmit a customer to inspect its records regarding a communications
service provided 1o that customer and shall promptly correst or remove information that is
shown to be incomrect.

A licensee shall disclose to a customer the purpose of requesting or collecting any
information about that customer on request, and shall not use or maintain information
about customers for undisclosed purposes.
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(6)

(7}

The Commission may make consumer protection rules requiring a class of licensees to
retain or not retain specified information relating to customers, including information
about billing, beyond a specified period.

Before making consumer protection rules under subsection (6), the Commission shall

conduct a puhlic consultation and publish a draft of such consumer protection rules.

Confidentiality of communications

a5, A licensee shall take all reasonable steps 1o ensure the confidentiality of its users’®
communications except as permitted by law.

Access by government authorifics

36. Nothing in sections to shall be interpreted to prohibit or infringe upon the rights of government
authorities under the laws of Kiribati to exercise such rights to access otherwise confidential
information or communications of users in a lawful manner.

No unjustified discrimination

=7, Unless the Commission has provided written consent, a licensee shall not discriminate between
customers in the terms and conditions on which a communications service is offered except for
commercially justified reasons.

Termas of service, complaints and disputes

58. (D)

(2)

The Commission may make consumer protection rules requiring a class of
licensees to take any of the following steps in a communications market—

a)

b)

<}
d}

g

establish fair and reasonable standard conditions for the provision of communications
services to consumers, including procedures for dealing with complaints from and
disputes with consumers, and provision for consumers’ remedies (including refunds
and compensation) where circumstances warrant;

submit such conditions, procedures and remedies, o proposed amendments to the
Commission for its apptoval;

make such changes to such conditions, procedures and remedies as may be
reasonably required by the Commission;

publish such conditions, procedures and remedies on its website and circulate them fo
points of sale for publication in 2 manner thai ensures that prospective consumers are
able 1o be clearly informed of them;

comply with such conditions, implement such procedures and provide such remedies
in accordance with their terms as approved by the Commission;

report to the Commission on the types and volumes of consumer complaints and
disputes, the application of complaints procedures and manner in which complaints
have been resolved; and

take such other measures as the Commission considers appropriate to ensure that
consumers' complaints and disputes are satisfactorily addressed.

Before making consumer protection rules under subsection (1), the Commission shall
conduct a public consuliation and publish a drafl of such consumer protection rules.
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(3)

(4}

(5}

i a licensee fails to establish, submil or make changes to conditions, procedures or
remedies if so required under subsection {1}, the Commission may da so and the licensee

shal! comply with such conditions, implement such procedures and provide such
remedies.

A consumer whase complaint or dispute has not been treated by a licensce in accordance

with its procedures for dealing with complaints may apply to the Commission tor a

determination—

a) requiring the licensee to comply with those procedures; or

b} addressing the complaint or dispute and providing for a remedy, if such remedy is not
inconsistent with any reasonable conditions and procedures established by the
licensee pursuant to this section.

Befare making a determination under subsection (4), the Commission shall consult with
the licensee and the consumers.

Drirectory assistance

59.

(1)

The Commission may make consumer protection rules requiring a licensee or class of

licensees to establish and provide customers with direciory assistance services on conditions
prescribed in those rules, requiring licensees ta co-operate for the provision of directory
assistance services, and providing for the costs of providing directory assistance services 10 be
shared between licensees whose customers may access the service,

(2)

(3}

In this section, ‘directory assistance services’ means such services to provide accessto a
customer's name, telephone number ang such other information about & customer as is set
out in the consumer protection rules,

Before making consumer protection rules under subsections {1} and (2}, the Commission
shall conduct a public consultation and publish a draft of such consumer protection rules.

Quality of service

&0,

(1)

(2)

(3}

The Commission may make consemer protection rules requiring a class of

licensees to——

a) establish key performance indicators for the quality of its service to users, which may
be required to comply with minimum standards set out in the consumer protection
rules;

b} submit the indicators {and any subsequent amendments) to the Commussion for
approval;

¢} make such changes to such indicators as may be required by the Commission; and

d} ensure that its services comply with such indicators.

Before making consumer protection rules under subsection (1), the Commission shall
conduct a public consultation and publish a draft of such consumer protectzon rules.

If a licensee fails to make performance indicators as required by consumer protection rules

made under subsection (1}, the Commission may issue performance indicators and the licensee
shall comply with such indicators.
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Part VIIT — Technical Standards

Technlcal standards

6l. (1} The Commission may make technical rufes specifying technical standards for—

a) interconnection of licensees' communicalions networks; and
b} customer equipment permitted to be attached to licensees’ communications
networks.
(2) Before making technical rules under subsection (1}, the Commission shal! conduct a

public consultation and publish a draft of such technical rules.

{3) In making the technical rules the Commission may apply, adopt, or incorporate, with or
without modification, any existing standard as it exists ata particular time or from time o
time.

(4) A licensee shall comply with the technical rules.
Customer equipment standards

62. {1} A person shall not sell, or offer for sale, equipment, and a person other than the owner of
operator of a communications network shall not attach equipment to a communications network,
if the equipment—

a) does not conform to & relevant equipment standard in the technica! rules made under
subsection {1%

b) does not conform with a relevant international standard; or

¢} would adversely affect the operation, rel iability or integrity of the communications network
or cause a health or safety risk to a person.

(2) A licensee may—
a} disconnect from its communications networks any customer equipment; and
b} cease or refuse o supply a communications service to a customer who has connected
customer equipment to its commupications network,
if that customer equipment does not comply with the technical standards referred to
in subsection {1).

Part IX - National resources management
Radio spectrum management

63. (1} The Commission shall have the exclusive power to plan, manage, allocate and control the
use of a1l radio spectrum frequencies in the Republ ic of Kiribati.

(2) The Commission shall—
a) plan the allocation, re-allocation and use of spectrum through nstruments including &
spectrum plan;
b} specify technica! standards fot the use of the radic speetrum;
¢) monitor and manage interference and use of the radio spectrum;
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(3)

4}

d) specify requirements for certification and issue certificates for use of radio frequency
transmiting devices; and
¢) take radiccommunications rules in relation 1o its functions in paragraphs (a) to {d).

In performing its functions under this section, the Commission shall—

a) ensure that suitable parts of the spectrum are reserved for the provision of public or
COmMmMmuAity Services:

b} ensure compliance with applicable internarional treaties to which Kiribati is a
signalary; and

£} consult publicly. including with licensees and Government. regarding the
development, revocation and variation of plans issued under this section.

Before making radiocommunciations rules under subsection (2 K¢}, the Commission
shall conduct a public consultation and publish a draft of such numbering rules.

Numbering plan

o4, (1)

The Commission shall make numbering rules specifying matters that include-

a) anumbering plan for communications scryices;

b} rules regarding the assignment and usc of numbers;

¢} the assignment of numbers for emergency services; and

d) requirements for the allocation of priority, quality and capacity for calls 1o emergency
SCrvices.

Before making numbenng rules under subsection (1), the Commission shall conduct a
public consuftation and pubiish a draft of such numbering rules.

The Commission may make numbering rules specifying provisions for number poriabtlity

if the Commission—

a) has conducted a public consuliation abowt the inclusion of the provisions;

b) determines that there is a reasonable likelihood of demand for number portabibity:
and

¢} determines that benefit outweighs the costs of intreducing number portability.

National emergency numberx

65 A licensee that provides voice communications services shall provide its subscribers with access
to the numbers specified ia the numbering rules as being assigned for emergency services free of

charge.

Part X— Universal Access

Universal access rules

66. (1)

The Commission shall make universal access rules prescribing the—
a) operation of the Universal Access Fund; and
b) provision of services pursuant 1o a Universal Access Plap and project plans,

In addition to the marters set out under subsection (1), the universal access rules may also
prescribe the—
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a} rules for a competitive tender or the method of selecting & person under section ;

b) requirements for persons entering a contract with the Commission under section g
including conditions to coordinate development of communications facilities with
development of other infrastructure; and

¢} such other matters necessary to give effect to this Part X and the obyjectives of this
Act.

liniversal Access Advisory Committee and Universal Access Plan

&7 (1) A Universal Access Advisory Committee shall be established to make recomimendations
to the Commission about the content of a Universal Access Plan.

(2) The Committee shall consist of no more thag 7 individuals, comprising—
a) the Chairperson of the Commission as Chairperson of the Committee;
b) the Secretary of the Ministry of such representative of the Ministry nominated by the
Secretary; and
¢} such other persons nominated by the Minister.

{3}  The Universal Access Advisory Committee shall, after public consultation and at least
every 2 years, make recommendations to the Commission, includin g in connection
with—

a) the development or updale of & Universal Access Plan or parts af a Plan; and
b) specific geographic areas and services 1o be covered under a Unjversal Access Plan
for the following two year period.

(4) The Commission shall, after considering any recommendations of the Universal Access
Advisory Committee, prepare and keep updated & Universal Access Plan which shall promote the
availabiiity of —
a} at Jeast the following types of communications services in Kiribati—
{i} a telephone service;
(i) data services which permit access to the interner;
f1ii) maritime safety serviges,
{iv) disaster management services: and
b) such other communications services specified by the Minister.

Universal Access Projects

68. {1} The Commission shall prepare and publish one or more project plans to address a
Universal Access Plan, A project plan shall specify—

a) the timing by which deployment of such services (or communications facilities to
enable such services) in particular areas or segments of society of Kiribatt should
take place; and

b) any general requirements or specifications for the provision of such communications
SErvices OT communications facilities.

Universal Access Fund
65. (1) The Commission shall establish, with a scparate account, B Universal Access Fund which

shall comprise—
8) universal access levies imposed under subsection (2);
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(3

b) grants or donations made 1o or for the benefit of the fund;

¢) maoneys transferred (o the fund under section (7);

d) moneys teceived by way of interest ar repayment of any loan granted from the fund.
and

¢) moneys appropriated by Parliament for the purposes of the fund.

The Commission may establish & levy w be collccled from subscribers by licensces
annually for the Universal Access Fund. A universai access levy shall be set as a
percentape of a licensee's gross revenues (net of imerconnection) in the most recent
financizl year, up to a maximum of two per cent of such gross revenues.

The Commission may disburse money from the Universal Access Fund only to provide
subsidies or congessional Joans in accordance with a contract under section

[Iniversal access services

T

(1)

The Commission may contract with a person to provide a subsidy or concessional 1oan

tor the provision of communications services ur communications facilities in accordance with a
project plan.

{2)

(3)

4)

The Commission shali, before entering a ¢ontract under subsection {1)-

a) consider whether there is likely to be competition for the subsidy or concessional
lcan offered under subsection (1) for the provision of communications services or
commaunications facilities in accordance with the project plan; and

b) if the Commission believes there would be such competition, conduct a competitive
tender for the provision of those scrvices or facilities in accordance with the
Liniversal Access Rules.

If the Commission considers that there is not likely to be competition tor the provision of
the commumcations services or communications facitities for the maximum subsidy or
concessional ioan the Commission could ofier in fulfilment of the relevant project plan,
the Commission shall negotiate with any person the {ommission considers has the
capability of providing those services or facilities and may enter into a contraet for the
provision of those services or facilities in accordance with the project plan.

Lf after attempting to negotiate under subsection (3) the Commission considers agreement
cannot be reached, the Commission mayv by written nolice require a licensee to enler inlo
a specified contract with the Commission for the provision of the relevam

communications services or communications facilities for a subsidy or concessional loan.

The Commission shall be guided by the following principles in requiring a licensec w

enter into a contract and specifying the terms ol the contract under subsection (4)---

a) the licensee shall be chogen based on the Cammission’s assessment of its capability
1 provide the communications services or communications facilities;

b} the obligation to provide the relevant communications scryvices or ¢communications
facilities shall not unfairly discriminate hetween licensecs;

¢} the licensee shall receive reasonable campensation having regard to the costs off
providing the commumealions services or communications facilities and the revenues
likety to be achieved from those services or facilitres; and
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(6}
Eniry to land
71 {[)

(2}

d) the obligation to provide the relevant communicalions services or communications
facilities shall not be more burdensome than is reasonably necessary to achieve the
objectives of the relevant Universal Access Plan.

The Commission shall endeavour to ensure any contract entered inte under this Part does
not diminish the incentives of licensees to maximise the availability of communigations
SCIVICUS.

Part XI— Use of Land

Subject to subsection (2), a licensee may—

(a} enter land for the purpose of gaining access to any communication facilit 4 owned
or ysed by the licensee: and
(k) perform any act or operation necessary for the purpose of inspecting,

maintaining, or repairing those communication facilities,

The power (o enter land is subject 10 the following conditions:

(a) entry must only be made by an officer, emplovee, or agent of the Hcensee
authorised by the licensee in writing:

(b} reasouable notice of the intention (o enter musi be given:

{c) entry must be made at reasonable times; and

(d} the persun entering must produce evidence of his or her authorily and identity-

{i} on intial entry; and
{11} after the initial entry, on request,

Request for removal

72

vl

(1)

(3}

(4}

If a tree, shrub, or plant on any land interferes with, or is likely to interfere with, the
communication facility, the licensee who uses the communication facility may request
the owner or oceupier of the land, or local authority or other person which has control of
the road, to remaove or trim the tree. shrub, or plant.

If an owner, occupier, local autharity, or other person fails to comply with a request made
under subsection (1), the licensee may apply to a Magistrales' Court for an order
authorising the licensee to remove or trim the ree, shrub, or plant in respect of which the
request wus made.

The licensee must give the owner, occupier, local authority, or other person who fails to
comply with the request at least 10 working days' notice of the Ooperator's intention 10
apply to the Court under “subsection (2},

On being satisfied that a tree, shrub, or plant on land interferes with or is likely (o
nterfere wilh, the communication facility the Magistrates' Court may make an order on
any terms and conditions (including these relating to notice and time of removal or
trimming) that the Court thinks fit.
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(5)

If a licensee removes or trims a tree, shrub, or plant on any land or road under the
authority of an order made under subsection (4), the owner, occupier, local authority, or
other person to whom notice of the application under subsection {1} was given is liable to
the licensee for the reasonable cost of the work of the licensee,

Removal in emergency

73

(1

(2)

(3)

(4)

If a tree, shrub, or plant on any land or road causes or is likely to cause imminent danger

10, or serious interference with, a communication faciiity, the licensee may—

(a) enter the land or road where the Iree, shrub, or plant is rooted or overhangs: and

ib) do work in respect of the tree, shrub, or plant that is necessary to remove the
danger or serious interference or likely danger or serious interference, or likely
danger or seripus interference.

The licensee must, if it is possible it the circumstances, notify the occupier of the land, or
the local authority or other person who has control of the road, as the case may be, of the
licensee’s intention to enter the land or road and carry cut work under subsection (1).

Every officer, employee, or agent of a licensee who enters land or a road under

subsection (1) must—

(a) carry evidence of his or her authority and identity, which must be produced on
request; or

(b) work under the immediate control of a person who holds evidence of the officer,
employee, of agent's authority and identity, which must be produced if requested.

If a licensee removes or trims a tree, shrub, or plant on any land or road under subsection
(1}, the occupier of the land, or the local authority or other person who has control of the
road, as the case may be, is liable to the licensee for the reasonable cost of the work of the
licensee.

Construction or repair of commenication [acillty on reoads

74

(1)

{2)

(3)

(4)

Subject to subsection (2), a licensee may—

{a) construct, place, and maintain communication facility in, on, along, over, across,
or under any road; and

{b) for any of those purposes, open or break up any road, and alter the position of
any pipe (not being main) for the supply of water or gas; and

(c) alter, repair, or remove thase communication faciiities or any part of those
facilities.

A licensee must exercise the powers under subsection {1} in accordance with any
reasonable conditions that the local autherity or other person which has jurisdiction over
that road cequires,

Except as provided in section 35, before & licensee proceeds to open or break up any
road, the licenses must give the local authority or other person which has jurisdiction
over the road written notice of the intention to carry out the work.

Every notice must specify the location of the proposal work, the nature of the work to be
carried out, and the reasen for it
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(5) No later than 15 days afier the receipt of the written notice of the intention 1o carry out
work, the local authority or other person which has jurisdiction over the road must notify
the licensee in writing of any conditions imposed under sebsection (2).

{6} [f a loeal authority or other person which has jurisdiction over the road fails to notify the
eperator of conditions inder subsection (2} within the §5 days petiod reforred 10 in
subscction (5), the conditions may not be imposed, and the licensee may cotmmence

work.
Urgency
73 If work is urgent and necessary because of any defective equipment, or other emergency. the
licensee —
{a) I3 excused from complying with the requirements of section 32(3) before commencing
the work: but
(b} must give the information required by scetion 32{4) as soon as practicable afier
commencing the work.
Appeals
76, t1) A licensee may appeal 10 a Magistrates' Court against all or any of the conditions
imposed under section 24(2) by the local awhority or olher person which has jurisdiction
over the road.
(2) An appea] must be made nad later than 45 working davs after the date of notification of
the conditions imposed.
{3} In us determination of any appeal, a Magistrates’ Court may confirm, modify, or cancel
any or all of the conditions imposed.
{4} The decision of a Magistrates’ Court in the determination of an appeal under this section

is finai,

Alteration to communication Eacility

77. {1} The owner of Tand or some other person who requires the communication facility or work
to be altered or a service to be interrupted so that the owner or other person has

reasonable use of the land, shall give the licensee not less than one month's notice in
writing of the requirement.

{2} The licensce may require the person who makes the: reguest to pay the cost of the
alteratton,

Communication facility must not interfere with traffic

78. (1) A licensee must not place the communication facility so that they interfere with the
lawful traffic on a road. :




Compensation

T4

(2}

(1)

(4

{5

Communication facility do not interfere with the Iawful waflic on the road il the
communication facility are placed at a height of 55 metres or more above the surtace of
the road if the communication facility cross a public road, or at  a height of 4.25 metres
or more elsewhere,

A licensee must not place 3 communication facility so (hat it interteres with the
navigation of navigahle waters,

A& licensee, in maintaining, rcpairing, altering, or removing a communication facility that
crosses or is along a road, or that is over or under navigable walers, must nol Causc
unnecessary or avoidable inlerference to the 1raffic on, or to the lawful use of . any toad
or navigable waters.

Every person whose property is damaged as a result of the exercise of the powers under
this Part 1s entitled to compensation.

The amount of the compensation may be agreed between the licensee and the person
concerned.

Lf any dispute arises concerning sufliciency of the compensation to be paid under
subsection (| ). it shall be determined in accordance with Part ¥1 and Scheduic 3 of the
Magistrates Courts, on application for that purpose by either of the disputing parties to a
Magistrates' Court composed in accordance with section {4} of the Magistrates’ Court
Ordinance Chapter 52.

If anv dispute arises as to the person entilled 10 receive compensation, or as to the
proportion in which the persons interested are ntitled to sharc in i, the licensce may pay
into the Court such amount as it deems sufficient, or. wherc all the disputing parties have
in writing admitted the amount wndered to be suflicient, or the amount has been
derermined under subsection {3), that amount.

Where subsection (4) applies, the Court shall, after giving notice to the parties and
hearing such of them as desire to be heard, determine the persons entitied 10 receive the
compensation, or, as the case may be. the proportions in which the persons interested are
entitled to share it.

Protection of existing works

20.

(1}

Any existing equipment or existing line owned or used by a licensee that is fixed Lo, or

installed over or under, Jand that is not owned by the licensee is decemed to be lawfuily fixed or
installed. and continues to be lawfully fixed or installed.

(2)

No petson shall have an interest in any of the equipment or line by reason only of having
an interest in the land,




Compalsory purchase of land

1. (1)

Where, in the opinion of & licensee, the acquisition by the licensee of any land or an

interest in any iand without the agreement of the owner is necessary for the purpose of providing
communications tc the public, the licensee shall advise the Commission,

(2}

(3)
Evidence
82. (1)

The Commission shall if it approves the propasal of the operator provide a copy of the
proposal and its approval to the Minister, to the Minister responsible for lands, and to the
owner of, or person having an intsrest in, the land.

tf the Minister responsible for lands is satisfied that the land or interest in land is required
for the purpose of providing communications 1o the public, steps shall be taken to acquire
the land or in interest in the land in accordance with the State Acquisition of Land Act.

Part XIT— Investipativns, Inspections, and Enforcement

A document appearing to be signed by the Minister of the Commission shall be
evidence of the official character of the person appearing to have signed # and, in the

case of the Commission, of its issvance by the Commission and, if the document appears to be &
copy of a decision or report, shall be evidence of its contents.

2) A copy of 8 document submitted to the Commission and appearing to be certified as a
true copy by the Commission shall be evidence of the original, of its submission to
the Commission, of the date of its submission, and of the signature of any person
appearing 1o have signed it

(3) A certificate appearing to be signed by the Commission and bearing the Cotnmission's
seal shall be evidence of its contents without proof of the signature.
Appointment of Inspectors
83 (n The Commission may appoint or designate Inspectors for the purposes of verifying
compliance with this Act and with decisions or instruments of the Commission made
under this Act.
(2) An Inspector shall be provided with a certificate of identity, which shall be presented

at the request of any person appearing to be in charge of any place entered by the
[nspector.

Powers of Inspector

84. (1)

Subject to subsection {2}, an Inspector may—

a) enter and inspect, at any reasonable time, any place owned by or under
the control of a licensee or a person operating a device under a licence in
which the Inspector believes on reasonable grounds there is any
document, information, equipment, or thing relevant 1o the enforcement of
this Act, and examine the document, information, equipment, or thing or
remove it for examinalion or reproduction, as the case may be;
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(3)

(3)

(6)

(7}

b} enter any place on which the Inspecior believes on reasonable grounds there is
any radio transmitting device or interference-causing equipment, and examing
any radio transmitting device or interference-causing equipment, logs. books,
reports, data, records, documents, or other papers, and remove such information.
document, device, equipment, or thing for examination or repreduction, as the
case may he;

ch make use of of cause 10 by wade use of, any data processing network ot
computer at the place, to examine any dala contained in or available to the
network or computer;

d) reproduce or cause to be reproduced any record from the data in the form of a
print-out or other intelligible output, and take the prini-out or other
output for examination or copying; and

€) make use of any copving equipment or means of communication located at the
place,

Where a place referred 10 in subsection (1) is a dwelling-house, an Inspector shali not
enter that dwelling-house without the consent of the occupier. except—
a) under the authority of a warrant issued under section 85: or
b) where, by reason of special circumstances. it would not be practical for
the Inspector to obtaim a warrant.

For the purposes of subsection {2){b), special circum stances include circumstances in
which the delay arising from obtaining a warraat would result in danger to human life or
safery or the loss or destruction of evidence.

The owner or person in charge of a place entered by an Inspector shall give the Inspector
all reasonable assistance and shalt give the Inspector any information that the Inspector
reasonably requests.

Every person who is required 1o hold a licence under this Act shalt exhibit the licence
for inspection on demand by the Commissiun or an Inspector.

Any person who obstructs an Inspector in the exercise of the powers under this Act
commits an offence.

The Commission shall pay reasonable compensation 1o a person for property used or
damaged by an Inspector exercising powers under this section.

Search warrant

85

(b

(2)

A Magistrate may issu¢ a warrant authorising the Inspector named in it to enter a
dwelling-house, subject Lo any conditions specitied in the warrant. if the Magistrate 3
satisfied by information on oath that—

i) entry 10 a dwelling-house is necessary for the purpose of performing any
duty of an Inspecior under this Act; and
k) entry to the dwelling-house has been refused, or there are reasonable

grounds for believing that entry will be refused.
In executing a warrant issued under this section, an Inspector shall not use force unless
the Inspector is accompanied by a police officer and the use of force is specifically
authorised in the warrant.
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Provision of information to the Commission

26, (1) The Commission may require any particular licensee, or a person operating a device
under a licence or a class of such persons to submit information to the Commission, in such form
and manner as the Commission may direct, by written notice to the relevant PErsons.

{2} If the Commiission believes (ial & person uther than a licensee is in possession of
information which the Commission considers necessary for the fulfilment of its role
under this Act, the Commission may require that person to submit the information to
the Commission in such form and in such manner as the Commission may specify by
written notice to that person.

Interception and interference

a7 (1) A licensee and any person engaged in the operation or provision of a communications
network or service shall intercept or disclose a message, communication or customer
mformation only pursuant to a warrant under the hand of a magistrate or judge in
connection with the investigation of any criminal offence or for the purposes af any
criminal proceedings where the maximum penalty that may be imposed by a court is
at least three vears in prison.

(2) A licensee and any person engaged in the operation or provision of a communications
netwark or service shall ensure its communications networks and services are capable of
interception under subsection (1) and shall facilitate such interception as reasonably
directed by the police or other services directly employed by the State for national
SECUrILY .

(3) A licensee and any person engaged in the operation or provision of a communications
network or service shall disclose the contents of any statement of account specifying
the communications services provided, or any details about the customer, if requested
oy the police or other services directly employed by the State for national SECUrily, in
cannection with the investigation of any criminal offence or for the purposes of any
criminal proceedings. Such requests must be in writing and authorised and stpned by
an officer of at least Commissioner rank or public service equivalent or a magistrate.

{4} A licensec shall intercept, interfere with or obstruct radiccommunications in
obedience to a specific order under the hand of the Minister or to an order of a
Mapgistrate.

{3) Il'the Commission believes that a person is in possession of data stored in a computer

system or computer-data storage medium, which daw is necessary to investigate a
breach of this Act, the Commission may by written notice to that person, regquire that
person 1o allow the Commission to—

a) access the computer system or compuler-data storage medium;
b} seize or similarly secure the computier system or computer-data storage
medium;
c} maintain the integrity of the relevant stored computer data: and
d} render inaccessible or remove that data from the computer system.
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Real-time collection of data

88. (D) [f the Commission believes on reasonable grounds that 2 person is engaged in conduct
which may contravene this Act, then for the purposes of enforcing this Act, the
Commission may—

a) collect or record through the application of technical means; and
by compel a licenses. by written notice to that person, within its existing
technical capability—
{i} 1o callect or record through the application of technical means; or
(if) to assist the Commission in the collection or recording of,

traffic and content data, in real-time, assocjated with specified
communications transmitted by means of a computer,

(2) The Commission mey, in a notice issued under subseciion (1), oblige the Jicensee or

person to keep confidential the fact of the execution of the power provided for in this
section and any information relating to it.

Examination of witnesses

89. (1) The Commission may require the artendance and examination of wilnesses, who shal}
have the right to be represented by a legal practitioner,

(2) A person is not excused from giving information or producing a document or copy of
a document on the ground that the information or the production of the document or

copy might tend to incriminate the person or expose the person to z penalty under this
Act.

{3} Information or documents provided to the Commission shall not be admissible against
that person in a criminat proceeding,

Part XUI— Offences and Penaities
Unlicensed communicetions networks and services
20 (1} Any person who breaches section of this Act commits an offence.

(2} A person who commits an offence under subsection (1) of this section shall, on
summary conviction, be liable to a fine not exceedin g $5,000 for a first offence or
$10,000 fora subsequent offence, and in the case of 2 continuing offence, to a further
fine not exceeding $100 for each day during which the offence continues.

Breach of interconnection, sccess and competition provisions
o1. {1} Any person who breaches a section of Part TV or Pan V of this Act or any rules made
under those Pants, or materially breaches the provisions of an interconnection and

4CCess agreement, commits an offence.

(2) A person who commits an offence under subsection (1) of this section shall, on
summary conviction, be hable to a fine not exceeding $5,000 for a first offence or
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$16,000 for a subsequent offence, and in the case of & continuing offence, to a further
fine not exceeding $100 for each day during which the offence continues.

Breach of licence condition

92

(1)

(2)

Any person who breaches the condition of 2 licence held by the person or under which

the persan is registered or operating a device commits an offence.

A person whe commits an offence under subsection (1) of this section shall, on
summary conviction, be liable 10 a fine not exceading $5,000 for a first offence or
$10,000 for a subsequent offence, and in the case of a continuing offence, to a further
fine not exceeding $100 for each day during which the offence continues.

Fraudulent use of communications network or service

93.

(1)

(2)

Any person who dishonestly obtzins a service provided by means of a
communications network or service with intent to avoid payment of any charge
applicable to the provision of that service commits an offence.

A person who commits an offence under subsection (1) shall be liable on summary
conviction to a fine not exceeding $1,800 and to imprisonment for a term not
exceeding three years.

Improper use of communications nefwork or service

94.

(1)

(2)

Any person who, by means of a communications network or service—

a) sends a message or other matter that is grossly offensive or of an
indecent, obscene, or menacing character;

b) for the purpose of causing annoyance, inconvenience, or needless anxiety
10 another person, sends a message that he knows to be false; or

c) for the purpose of causing annoyance, inconvenience, or needless anxiety

another person, persistently makes use of a licensed communications
network or service commits zn offence.

A person who commits an offence under subsection (1) of this section shall be liable on
summary conviction to a fine not exceeding $1,000 and to imprisonment for a term rot
exceeding three months.

Offences in respect of interception and disclosure

9s.

&)

Any person engaged in the running of a communications network or service who,

otherwise than in the course of duty or pursuant 10 Part XI1—

2} intentionally modifies or interferes with the contents of a message sent by means of
that network or service;

b} intentionally intercepts a message sent by means of that network or service;

cj where a message sent by means of that network or service has been intercepted,
intentionally discioses to any person the contents of that message; or

d) intentionally discloses 10 any person the contents of any statement of account
specifying the communications services provided for any other person by means of
that network or service, commits an offence.
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(2)

(3

Any person who fraudulently retains. secretes, makes away with or wilfully detains a
message which ought 1o have been dehivered to some other person, commits an offence.

A person who commits an offence under this scction shali be liable on summary
conviction. 1o 2 fine not exceeding $2000 and to imprisonment for a term not exceeding
OnE year.

Offences in respect of radiocommunications

D6.

()

(3

(4)

(5}

(6)

Any person who, except pursuant to Part XIl—

a) knowingly sends, transmits, or causes to be sent or transmifted any lalse or
fraudulent distress signal, message, call, or radiogram of any kind; or
b) without lawful excuse, interferes with or obstructs any licensed

radiocommunications. commils an offence.

Any person who, without iawful cxcuse, intercepts and makes use of, or intercepts
and divulges, any radiocommunications, except where permiticd or reasonably expected
to be permitted by the originator or pursuant to Part X11, comm its an offence.

Any person who—

a) contravenes section & or

b} without lawfu] excuse, manulactures, imports, distribwies, leases, offcrs for sale.
sells. installs, modifies. operates, or possesses any equipment under
circumstances that give rise to a reasonable inference that the cquipment has been
used, or is or was intended 10 be used, for the purpose of contravening
subsection {1), ¢commits an offence.

A person who commits an offence under this section shall be liable, on summary
conviction. in the case of an individual, (o a fine not exceeding $5.000 and to
imprisonment for a term not exceeding three years.

Where an offence under this section is committed or continued on more than one¢
day, the person who committed the offence shall be liable to be convicted fora
separate offence for each day on which the offence is committed or continued.

Where any offence agamst this Act is committed in relation to a radiccommunicalions
station onboard a vess¢l or aircraft, the master or person in charge of the vessel or aircraft
shall, without prejudice to the Liability of any other person, be deemed to also commit
such ofience.

Offences in respect of damage (o communications equipment

97,

(h

(1)

Any person who, intending to-—-

a) prevent or abstruct the transmission or delivery of any message; or

b) commit mischief, damages. removes. or tampers with any commun ications
cquipment belonging 1o a licensee, commits an offence.

Any person who—

a} without permission of the communications officer in charge enters the signal
room of a communications office of the Government or & licensee:
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b) enters a fenced enclosure around such communications office in contravention of
any rule or notice not to do so;

c} refuses to quit such room or enclosure on being requested to do so by any officer
or servant employed there; or
d) wilfully obstructs any such officer or servant in the performance of their duty,

cammits an offence.

Geners] offence

98. Any person who contravenes or fails to comply with any provision or requiremment of this Act or
any instrurnent made under this Act commits an offence.

General penalty

99, Any person who commits an offence under this Act or any rules made under this Act for which
1o penalty is expressly provided shall be liable on canviction to a fine not exceeding 31000 and
1o imprisonment for a term not exceeding three months.

Criminal liability of directors, olficers, employees and agents

100.  Where a corporation commits an offence under this Act, any director, officer, employee or agent
of the corporation who directed, authorised, assented 1o, acquiesced to or participated in the
commission of the offence shall be a party 1o and guilty of the offence, and shall be liable to the
punishment provided for that offence in respect of an individual.

Forfeiture of device

i01.  In the case of a conviction for an offence under this Act or any rules made under this Act, any
device in relation to which or by means of which the offence was committed may be—
a) forfeited to the Commission by order of the Court which tried the offence: and
b) disposed of as the Commission may direct.

Commission for prosecution

162.  The Attorney General may authorise employees or agents of the Commission to prosecute
offences under this Act subject to any conditions or restrictions imposed.

Conmpounding offences

103. () The Atiorney General may, if satisfied that any person has committed an offence under
this Act, instruct such person to pay a sum of money to the Commission by way of compounding
such offence.

(2) The payment shall not exceed the maximum fine prescribed for the offence nor be icss
than half the amount of the maximum fine prescribed.

(3} Such payment shall be accepted only where the person suspected of having committed an
offence has consented in writing to the offence being dealt with under this section.
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(4) In any proceedings brought against any person for an offence against this Act it shall be a
good defence if that person proves that the offence has been compounded under this section.

(3) This section does not apply to & breach of section.
Part XIV— Computer Misuve
Interpretatlon

104. (1} In this Fart—

'camputer’ means an electronic, magnetic, optical, electrochemical, or other data PrOCESSing
device, or a group of such interconnected or related devices, performing logical, arithmetic, or
storage functions, and includes any data storage facility or communications facility directly
refated to or operating in conjunction with such device or group of such intercennected or related
devices, but does not include a  device which is non-programmatble or which does not contain
any data storage facility;

‘computer service’ includes computer time, data processing and the storage or retrieval of data;

'data’ means representations of facts, information or of concepts that are being prepared or have
been prepared in a form suitable for processing in a computer;

distribute’ means transfer possession of, with or without consideration,

‘function’ includes logic, control, arithmetic, deletion, storage and retrieval and
communications te, from or within 2 compuler;

‘intercept’, in relation to a function of a computer, includes listening to or recording a function of
a computer, ot acquiring the substance, meaning or purport of a function of a computer,

"knowingly' means being aware of the character of the content,
'matier'—

a) means any recording, pictorial representation, figure, transcription, printed or written
material, mechanical, chemical, electrical, or electronic reproduction, or other article,
equipment, machine, or material, and inciudes but is nat limited to any book,
magazine, newspaper, picture, drawing, photograph, motion picture, statue, film,
filmstrip, negative, slide, photocopy, videotape, video laser disc, compater hardware,
computer software, computer floppy disc, data storage medium, CD-ROM,
computer-generated image, or computer-generated equipment, and

b) includes any live or recorded telephone message if transmitted, disseminated, or
distributed as part of 2 commetcial transaction;

‘minor’ means a person under 16 years of age;
‘obscene matter'—
a) means matter which, applying contemporary Kitibati standards, appeals to the
prutient interest, depicis or describes sexnal conduct in a patently cffensive way,
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and, taken as a whole, lacks sericus literary, artistic, or scientific value. In
determining whether matter lacks sericus literary, antistic, or scientific value, the
fact that the defendant knew that the matter depicted persons under the age of 16
years engaged in sexual conduct shall be taken into account; and

b) includes pomaographic material that v isnally depicts—

(i} a minor engaged in sexually explicit conduct:
(11} a person appearing to be a minor engaged in sexually explicit conduct;
(1) realistic images representing a minor angaged in sexually explicit
conduct;

‘output’ means a statement or representation (whether in written, printed, pictorial,
graphicai or other form) purporting to be a statement or representation of fact—
a) produced by a computer; or
b) accurately translated from a statement or representation so produced:
and

‘program’ means data representing instructions or stalements that, when executed in a
computer, causes the computer to perform a function, and includes part of a program.

{2) A person secures access to any program ot dataheld in a computer if by causing 2
computer to perform any function that person—

a) aiters or erases the program or data;

b) copies or moves it 10 any storage medium other than that in which it is held or to
a different location in the storage medium in which  is held,

c) uses it; or

d) causes it to be outpus from the computer in which it is held {whether by having it

displayed or in any other manner), and references to access to a program or data
(and to an intent 1o secure such access) shall be read accerdingly.

(3) For the purposes of subsection {2)X¢), a persen uses a program if the function they
cause the compuler to perform-
a) causes the program to be executed: or
b} is itself a function of the program.

(4) For the purposes of subsection (2)d), the form in which any program or data is output
{(and in particular whether or not it represents a form in which, in the case of a program, it
is capable of being executed or, in the case of data, it is capable of being processed by a
computer) is immaterial.

(5) Access of any kind by any person to any program or data held in a computer is
unauthorised or done without authority if that person—
2) 1S not entitled to control access of the kind in question to the program or data; and
b) does not have consent to access of the kind in question to the program or data from
any person who is 5o entitled.

{6) A reference to any program or data held in a computer includes a reference to any
program or data held inn any removable storage medium which is for the time being
in the computer, and a computer is to be regarded as containing any program or data
held in any such medium.
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{7 A modification of the contents of any computer takes place if, by the operation of
any function of the computer concerned or any other computer—
aj any program or data held in the computer concemned is altered or erased;
b) any program ar data is added to its contents; or
c} any act which impairs the normal operation of any computer, and any act which
contributes towards causing such a modification shall be regarded as causing it

(8} Any modification referred to in subsection (7) is unauthorised if the person whose act
causes it—
a) 15 not entitled to determine whether the medification should be made; and
b} does not have consent to the modification from any person who is so entitled.

Attempt and aidlng or abetting

105. A person commits an offence who knowingly aids or abets the commission of any of the offences
established under this Part with int2nt that such oiTence be committed.

Corporate liability

106. A body corporate commits an offence if an employee, agent or officer of the body
corporate commits an offence under this Part to the benefit of that body corporate—

a) as a representative of the body corporate;

b) carrying out duties of such respansibility that his or her conduct may fairly be
assumed to represent the policies of the body corporate;

c) with authority to exercise control within that body corporate; or

d) where the offence was made possible due to the lack of supervision or control of a
person referred to in paragraphs {a}, (b) or (c).

Offences against compuier data and sysiems
Unauthorised sccess to computer material
107. ({1} Any person who knowingly causes a computer to perform any function for the purpose
of securing access without authority to that computer or any program or data held in any
computer commits an offence and is liable on conviction to a fine not exceeding $2,000 or 10

imprisonment for a term not exceeding one year or to both.

{2) For the purposes of this section, it is immaterial that the act in question is not directed

at—

a) any particular

b) a program or data of any kind; or

¢) a program or data held in any particular computer.

Unaunthorised acceas [or commission of offences

108, (1) Any person who causes a computer to perform any function for the purpose of securing
access without autherity 1o any program or data held in any computer with intent to
commit an offence to which this section applies commits an offence and is liable on
conviction to a fine not exceeding §50,000 or to imprisonment for 2 term not exceeding
10 years or to hoth.
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{2)

{(3)

This section applics to offences involving property, fraud, dishonesty or which cause
bodily harm.

For the purposes of this section, it is immaterial whether the offence to which this section
applies is to be committed when the unauthorised access is secured or on a future
occasion.

Unauthorised modification of computer material

105,

(1)

(2)

(3)

Any person who does any act which that person knows will cause an znauthorised

medification, damaging, deletion, detericration or suppression of any data caommits
an offence.

For the purposes of this section, il is immaterial that the act in question is not directed
at—

a) any particular program or data;

b) aprogram or data of any kind; or

t) aprogram or data held in any particular computer,

For the purposes of this section, it is immaterial whether an onaothorised modification is,
or is intended to be, permanent or merely temporary.

Unauthorised use or interception of computer service

110.

{1

(2)

Any person commits an offence who knowingly—

a) secures access without authority to any computer for the purpose of obtaining,
directly or indirectly, any computer service;

b} intercepts or causes to be intercepted without authority, directly or indivectly, any
data or function of a computer;

c) seriously hinders without authority any computer by mputting, transmitting,
damaging. deleting, deteriorating, altering or suppressing data;

d) inputs, alters, deletes or suppresses data, resnlting in inauthentic data, with the intent
that it be considered or acted upon for legal purposes as if it were authentic;

€) inputs, alters, deletes or suppresses data or interferes with the functioning of a
computer without fraudulent or dishonest intent t¢ procure an economic benefit for
the person or another person without authority; or

[} uses or causes to be used, directly or indirectly, the computer or any other device for
the purpose of committing an offence under subsections {1 )a), (b) or (c).

For the purposes of this section, it is immaterial that the unanthorised access or
interception is not directed at—

a} any particular program or data;

b) aprogram or data of any kind; or

¢) aprogram or data held in any particular computer.

Unauthorised devires

111.

(t)

Any person commits an offence who knowingly produces, sells, procures for use,
imports, distributes or otherwise makes available—
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a) adevice or program designed or adapted primarily for the purpose of committing an
offence under this Part; or

b) a password, access code or similar data by which a computer may be accessed, with
the intent that it be used to commit an offence under this Part.

Confent related offences

Copyright infringements

112.

A person who knowingly breaches the copyright of ancther person by means of a computer
commits an offence.

Distribution and exhibition of obscene matter

113,

Every person who knowingly sends or causes to be sent, or brings or causes to be brought, into
Kiribati for distribution, or who in Kiribati possesses, prepares, publishes, produces, develops,
duplicates, or prints, with intent to distribute or 10 exhibit to others, or who offers 10 distribute,
distributes, or exhibits to others, any obscene marter, commits an offence and shall be liable on
conviction to a fine not exceeding $1,000 and imprisonment for 2 term not exceeding two years

or both.

Offences related to child pornography

114,

Every person who knowingly—

Penalties

115.

a} produces child pormography for the purpose of its distribution through a computer,

b} offers or makes available child pomography through a computer;

¢) distributes or ransmits child pornography through a computer;

d) procures child pornography through a computer for oneself or for another person; or

e) possesses child pornography in a computer or on a computer-data storage medium,
commits an offence.

Penalfies

A person who commits an offence under this Part shall be liable on conviction to a fine not
exceeding $10,000 and to a term of mmprisenment not exceeding two years.

Part XVT - Miscellaneous Provisions

Noit responsibility for bodily injury or damage

116,

(1}

(2)

The Republic of Kiribati, the Minister, the Commission, an Inspector, or any other person
exercising or performing powers or functions under this Act shall not be liable in respect
of any action, claim, or demand that may be brought or made by any person in respect of
any bodily injury or damage to property or any other circumstances arising from any act
permitted by a licence issued under this Act.

No licensee or person engaging in conduct licensed under this Act, or an employee or
agent of such a person, shail be liable in any criminal proceedings or in any st for
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damages by reason of his having in the course of his employment transmitted or
conveyed by any communications, or taken any part in transmitting or conveying by any
communications, any defamatory libel.

er of Government in emergency

(1)

(2)

{3

if it appoars to the Minister to be expedient or requisite, an the occurrence of any
public emergency, or in the interest of public securily ¢r national defence, the
Minister may, by an order published in the Gazetze or specially in writing, give
directions to a person to whom this section applies.

Directions given under subsection (1} may include—

)
k)

c)
d)

the prohibition or control of communications networks and radio stations as may be
considered necessary;

the possession or the conirol of or use for official purposes of communications
networks and radio stations;

the stoppzge, delay, or interception of communication; and

the carrying cut of any other purposes which the Minister considers necessary.

The Government may—

a)

b)

pay compensation for any loss or damage caused to a licensee or an owner of a radio
station, as the case may be, by reason of compliance with directions under subsection
(2)(b); and

make grants 1o licensees, or owners of radio stat icns, as the case may be, for
defraying or contributing towards any losses which they may sustain by resson of
their compliance with the directions of the Minister under this section.

In addition to the matters which are specifical ly prescribed, the Commission may make such rules
as are contempiated by or necessary for giving full effect to the provisions of this Act.

i-territorial application

Unless otherwise expressiy provided this Act does not apply to any foreign vessel or aircraft in
respect of conduct permitted in the country of registration.

dcasting services

This Act shall nct apply to any broadcasting services under the Broadcasting and Publications
Authority Ordinance, other than Part VIII.

als and amendments

The Telecommunications Act 2084 is repealed.

inds the Republic of Kiribati

This Act binds the Republic of Kiribati.
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Commission
t23. ()
(2)
Licenres
124. (1)
(2)
(3}

Part XVI — Transitional Provisions

A person who was a member of the Telecommunications Authority of Kiribati
immediately prior to this Act commencing shall be deemed to be appointed to the
Commission under section .

A person who was an officer or employee of the Telecommunications Authority of
Kiribati immediately prior fo this Act commencing shall be deemed to have been
appointed an officer ar employee of the Commission under section.

The Commission shall, within 12 months of the commencement of this Act—

a) identify all licences issued under the Telecommunications Act 2004 and current as at
the date of the commencement of this Act; and

b} notwithstanding any requirements in this Act or the licensing rules for a licence
application or licence fee, replace each such licence with a replacement licence
issued under this Act.

A replacement licence issued under sub-section (1) shall confer a right to—

a) own and operate a communications network;

b) provide a communications service: or

¢} use a radio frequency transmitting device,
to at [east the same extent permitted under the licence 1o he replaced (subject to this
Act and any rules or licence conditions made by the Commission}.

Until a replacement licence is issued under sub-section {2}, a hcence under the

Telecommunications Act 2004 shall continue 1o authorise the activities permitted by

the licence, subject to—

a) the conditions imposed under the licence issuad to the person under the
Telecommunications Act 2004; and

0} the Telecommunications Act 2004 and any instruments or licence conditions made
under that Act, as if they were still in force,
unless the requirement to do 50 is—

¢) specified in a waiver published by the Commissien; or

d) inconsistent with the licensee’s obligations under this Act.

Transitional rules

1Z25.  The Commission may make transitional rules in order to deal with procedural and other matters
that arise in connection with the transition from theTelecommunications Act 2004 to this Act.
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